IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KELVI N CRYOSYSTEMS, | NC., ) Gvil Action
) No. 03-CVv-00881
Plaintiff )
)
VS. )
N )
LIGATNIN, a Division of )
SPX Cor por ati on, )
)
Def endant )
)
VS. )
)
JOSE P. ARENCIBI A JR, )
)
Third-Party Defendant )

APPEARANCES:
ERvV D. MCLAIN, ESQUI RE
On behalf of Plaintiff and Third-Party Defendant

BERNARD H. MASTERS, ESQUI RE

SAMUEL W SI LVER, ESQUI RE

SUZANNE CAMPBELL, ESQUI RE
On behal f of Defendant

* * *

ADJUDI CATI1 ON

JAMES KNOLL GARDNER
United States District Judge

The undersi gned presided over a non-jury trial in this
matter held Novenber 16, 17 and 18, 2004 and March 23, 2005 on
the i ssues of damages for breach of contract on the counterclaim
of defendant Lightnin, a D vision of SPX Corporation

(“Lightnin”). These damage issues included defendant’s cl ains



for shipping and handling expenses,! attorneys’ fees,? interest
and costs and damages on defendant’s counterclaimand third-party
claimfor fraud,?® including punitive danages, against plaintiff
Kel vin Cryosystens, Inc. (“Kelvin”) and third-party defendant
Jose Arencibia, Jr. (“Arencibia”).

W now in find in favor of defendant Lightnin and
against plaintiff Kelvin in the anmount of $117, 115 on defendant’s
counterclainms, and we find in favor of defendant Lightnin and
agai nst third-party defendant Arencibia in the amount of $100, 100
on defendant’s Third-Party Conpl aint.

By Menorandum and Order of the undersigned dated
Novenber 15, 2004 we granted in part and denied in part Defendant
Lightnin’s Mtion for Sunmary Judgnent. Specifically, we granted
defendant’s notion for summary judgnent on the clainms contained
in plaintiff’s Conplaint and di sm ssed the Conpl aint.

In addition, we granted sunmary judgnent on defendant’s

count ercl ai ns agai nst Kelvin for breach of contract and fraud and

1 On Novenber 16, 2004, at the commencenent of the non-jury trial
defendant withdrew its claimfor shipping and handling expenses. (See Notes
of Testimony (“N.T.”) of the non-jury trial conducted before the undersi gned
Novermber 16, 2004 at pages 3-4.)

2 On Novenber 16, 2004, at the commencenent of the non-jury trial
defendant withdrew its claimfor attorneys’ fees in connection with its fraud
cl ai ns against Kelvin and M. Arencibia. However, defendant is pursuing
damages in the formof attorneys’ fees on its counterclaimfor breach of
contract. (See N.T., November 16, 2004 at pages 3-4.)

3 On Novenber 16, 2004, at the commencenent of the non-jury tria
def endant indicated that it seeks only nomi nal conpensatory damages for its
fraud clainms. However, defendant is seeking punitive danages on its fraud
clainms. (See N T., Novenber 16, 2004 at pages 3-4.)
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against M. Arencibia for fraud. W awarded defendant $77,015. 00
representing the contract price of the goods delivered by
defendant to plaintiff. However, we reserved for trial the
i ssues of defendant’s entitlenment to the other danages enunerated
above.

Finally, we denied defendant’s claimfor quantum nmeruit
as noot .

PROCEDURAL HI STORY

The dispute in this matter involves the sale of an
i ndustrial m xer by defendant Lightnin to plaintiff Kelvin for
use by Avecia, Ltd., a pharmaceutical manufacturer. As noted
above, by Menorandum and Order dated of the undersigned dated
Novenber 15, 2004, we granted in part and denied in part
Def endant Lightnin’ s Mtion for Summary Judgnent di sm ssing
plaintiff’s clains for breach of contract and granting parti al
summary judgnent on defendant’s counterclains for breach of
contract and fraud against Kelvin and Lightnin's third-party
claimfor fraud against M. Arencibia.

On Novenber 16, 17 and 18, 2004 and March 23, 2005 we
conducted a non-jury trial in this matter. Because we had
previously granted partial summary judgnent to defendant on its
counterclains and third-party claim the issues to be resol ved at
trial were limted to additional danages and the issue of what

constituted the contract between Kelvin and Lightnin.



At trial, two wtnesses testified. Lightnin called
Andrew J. Creathorn, Vice-President of Operations for the United
Ki ngdom for defendant’s parent conpany SPX Corporation. In
addi tion, defendant called as of cross-exam nation third-party
def endant Jose P. Arencibia, Jr., the Vice-President, Chief
Technol ogy O ficer and sol e sharehol der of plaintiff Kelvin
Cryosystens, Inc. Plaintiff also called M. Arenci bia.

Def endant offered six exhibits and plaintiff and third-party
defendant jointly offered 13 exhibits.

On Decenber 15, 2004 the parties each filed post-trial
briefs. On Decenber 20, 2004 defendant Lightnin filed a reply
brief to the post-trial brief of M. Arencibia and Kelvin. On
March 23, 2005 closing argunents were conducted before the

under si gned.

FI NDI NGS OF FACT

Based upon the testinobny and evi dence adduced at
trial,* the pleadings, record papers, the parties’ post-trial

subm ssions and the factual determnm nations contai ned in our

4 Qur Findings of Fact reflect our credibility determ nations
regarding the testinmony and evidence presented at trial. Credibility
determ nations are within the sole province of the finder of fact, in this
case the court. Fed. R Cv.P. 52; See, e.qg. lcicle Seafoods, Inc. v.

Worthi ngton, 475 U.S. 709, 715, 106 S.Ct. 1527, 1530, 89 L.Ed.2d 739, 745
(1986). Inplicit in our findings is the conclusion that we found the
testimony of both wi tnesses credible in part, and have rejected portions of
each of their testinony as nmore fully explained in our discussion.
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Novenber 15, 2004 Menorandum® we nake the follow ng Findings of

Fact .

Breach of Contract

1. On Decenber 7, 2000 plaintiff sent to defendant’s
agent, Rolf Jacobsen, Confidential Purchase Order Nunber 001201-
2155.

2. Defendant agreed with sonme, but not all of the
terms and conditions set forth in Purchase Order Nunber 2155.

3. Defendant, by Brad Larsen, a contract Manager at
Li ghtnin, and through M. Jacobsen, provided a witten set of
requested revisions to plaintiff’s proposed contract.

4. On Decenber 15, 2000 Bradl ey Larsen and Jose
Arenci bia, Jr. spoke about the requested revisions to the
plaintiff’s purchase order.

5. M. Larson and M. Arencibia did not cone to
agreenent on the disputed terns contained in the purchase order.

6. On Decenber 21, 2000 plaintiff issued Purchase
Order Nunber 001201-2155/ Addendum No. 1 (“the revised Purchase
Order”).

7. Defendant never signed the Revised Purchase Order.

8. In late Decenber defendant sent plaintiff proposed
drawi ngs and specifications for the industrial m xer.

9. The draw ngs and specifications were not
acconpani ed by an Order Acknow edgnent as asserted by defendant.

10. On January 11, 2001 plaintiff returned to
def endant a signed approval of the drawi ngs and specifications

5 The factual findings contained in our Novenber 15, 2004 Menorandum

di sposi ng of defendant’s notion for summary judgment were based upon the
record papers, affidavits, exhibits depositions, defendant’s conci se statenent
of facts that were not opposed and on plaintiff and third-party defendant’s
deermed admi ssions. At trial, Erv. D. MLlain, Esquire counsel for Kelvin and
M. Arencibia repeatedly maintained that they were not contesting those
factual findings for the purpose of the damages trial. Accordingly, we adopt
and nake a part hereof the factual findings on pages 7-18 of our November 15,
2004 Menor andum
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for the industrial m xer.

11. On January 11, 2001 the parties entered into a
contract for the manufacture of an industrial mxer by defendant.

12. The terns agreed to by both parties constituting a
contract for the manufacture of the industrial m xer are as
foll ows:

A.  The Drawi ngs and Specifications for the
construction of the industrial m xer executed on January 11,
2001. ¢

B. The terns under the headings: “PURCHASE P. O
NUMBER', “PRQIECT NUMBER', “VENDCOR', “SHI P TO', “BILL TO,
“PAYMENT TERMS’, “TAX STATUS” and “1 NVO Cl NG | NFORMVATI ON’,
nunbers 1-5 contai ned on Page 1 of the Confidential Purchase
Order of Kelvin Cryosystens, Inc., dated Decenber 1, 2000.°

C. The terns under the headings: “1NVA Cl NG
| NFORMATI ON’, nunbers 6 and 7, “DELIVERY”, “FREIGHT", “ADDI Tl ONAL
SHI PPI NG | NSTRUCTI ONS”, “WARRANTY” and “SCOPE OF SUPPLY”
i ncl udi ng the subheading “Mdtor”8 contained on Page 2 of the
Confidential Purchase Order of Kelvin Cryosystens, Inc., dated
Decenber 1, 2000.°

D. The terns under the subheadi ngs: “Housing”,
“Shaft”, “Inpellers”, “Mechanical Seal”, “Material”, “Munting”,
“Speed Transmitter” and the first, third and fourth sentences
under the subheading “Qther Deliverabl es” contained on Page 3 of
the Confidential Purchase Order of Kelvin Cryosystens, Inc.,
dat ed Decenber 1, 2000.

E. The price termof $77,015 expressed on page 4
of Confidential Purchase Order, Addendum Nunber 01 dated
Decenber 19, 2001.1°

6 See Plaintiff's Exhibit 36, pages 2-4.

! Plaintiff's Exhibit 27, page 1

8 The subheadi ng “Mtor” begins on page 2 and final word “standard”
is contained on page 3 of the purchase order.

9 Plaintiff's Exhibit 27, page 3.

10 Plaintiff's Exhibit 33, page 4.
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F. The terns listed under the section “COVMERCI AL
TERMS AND CONDI TI ONS”, nunbers 1, 2, 3, 4, 7, 10, 11, 13, 15, 16,
18, 19 and 20 contained on Pages 4 and 5 of the Confidenti al
Purchase Order of Kelvin Cryosystens, Inc., dated Decenber 1
2000.

13. The contract between the parties does not include
the ternms and conditions contained on the back of the O der
Acknow edgnments or the I nvoices sent by defendant to plaintiff.

14. Def endant delivered the industrial mxer to
plaintiff.

15. Plaintiff has not paid for the industrial mxer.

Fr aud

16. On COctober 28, 2002 plaintiff issued an Invoice to
def endant requesting paynent in the anount of $168,914.46 for
al | eged costs associated with “cure” of the industrial m xer.

17. The Invoice was personally conposed and approved
by Jose P. Arencibia, Jr. in his capacity as Vice-President of
Kel vin.

18. On Cctober 28, 2002 plaintiff issued a back-up
docunent containing line-itemamunts for which plaintiff sought
to recover $124,202 in costs associated with the alleged “cure”
of a replacenent industrial mxer.

19. Plaintiff issued the October 28, 2002 | nvoi ce and
Back-up docunent in bad faith

20. Plaintiff continued to send nonthly Invoices to
def endant until the tine of trial.

21. Defendant relied upon the original Invoice and
Back- up docunent sent by plaintiff as accurate.

22. Defendant, through its enpl oyees expended tinme and
effort to verify the validity of plaintiff’s Invoice.

23. Plaintiff admtted that the expenses listed on the
| nvoi ce have not been incurred.

24. Plaintiff and M. Arencibia intentionally
m srepresented the damages that were incurred to “cure”
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defendant’ s all eged breach of contract.
25. Defendant suffered nom nal danmages for its efforts

to investigate plaintiff’s fraudul ent Invoi ce and Back-up
docunent .

CONCLUSI ONS OF LAW

1. Plaintiff breached its contractual obligation to
defendant to pay for the industrial m xer.

2. Defendant is entitled to judgment for the anount of
the contract price in the sumof $77,015.

3. Defendant is entitled to interest on the anmount of
the contract price from Novenber 15, 2004 at the Pennsylvani a
statutory interest rate.

4. Defendant is not entitled to attorneys’ fees and
costs in this action.

5. Kelvin Cryosystens, Inc. and Jose P. Arencibia, Jr.
fraudul ently issued the Invoice and Back-up docunent to
def endant .

5. Defendant is entitled to judgnent in the anmount of
$100. 00 constituting conpensatory damages for the fraud
perpetrated by Kelvin Cryosystens, Inc. and Jose P. Arenci bia,
Jr.

6. Defendant is entitled to judgnent in the amount of
$100, 000 constituting punitive damages for the fraud perpetrated
by Kelvin Cryosystens, Inc. and Jose P. Arencibia, Jr.

Dl SCUSS| ON

Breach of Contract

I n our Novenber 15, 2004 Menorandum and Order we
granted defendant’s notion for summary judgnent. Specifically,
we granted defendant’s counterclaimfor breach of contract and
awar ded defendant $77,015.00 representing the contract price for

t he goods delivered by defendant to plaintiff. W reserved for
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trial the issues of defendant’s entitlenment to shipping and
handl i ng expenses, attorneys’ fees, interest and costs regarding
its breach of contract counterclaim At trial, defendant
withdrew its claimfor shipping and handling costs.

Accordingly, the only issues remaining for resolution
(1) are what constitutes the contract between the parties; (2)
whet her the contract terns include an agreenent that defendant is
entitled to attorneys’ fees and costs; and (3) what neasure of
interest defendant is entitled to.

I n our Novenber 15, 2004 Menorandum we concl uded t hat
this action was governed by the | aw of the Commonweal t h of
Pennsyl vani a. ' Furthernore, in our Novenber 15, 2004 deci sion
we concluded that it is clear that there is a contract between
the parties for the sale of an industrial mxer. This good was
speci al |y manufactured to agreed-upon specifications in a
docunent separate and apart fromthe other docunents the parties
each contend nake up the terns of the contract. Moreover,
neither party disputes the price of $77,015 for the manufacture
of the m xer.

Under Pennsylvani a | aw, defendant has the burden of
proof on its counterclaimto prove by a preponderance of the
evi dence the existence of the contract to which plaintiff is a

party and the terns of the contract. Viso v. Wrner, 471 Pa. 42,

1 See Novenber 15, 2004 Menorandum at pages 20-23.
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369 A 2d 1185 (1977). The test for enforceability of an
agreenent i s whether both parties have manifested an intention to
be bound by its ternms and whether the terns are sufficiently

definite to be specifically enforced. ATACS Corporation v. Trans

World Conmuni cations, Inc., 155 F.3d 659, 665 (3d Cir. 1998).

Therefore, applying Pennsylvania |law, we | ook to: (1)
whet her both parties manifested an intention to be bound by the
agreenent; (2) whether the terns of the agreenent are
sufficiently definite to be enforced; and (3) whether there was

consi derati on. 155 F. 3d at 666; Johnson the Florist, Inc. v.

Tedco Construction Corporation, 441 Pa. Super. 281, 657 A 2d 511

(1995).

Plaintiff’'s Contentions

Plaintiff contends that the contract between the
parties consists of a nunmber of docunents including Plaintiff’s
Exhi bits 27, 28, 30, 31, 32, 33 and 36. Plaintiff contends that
t hese docunents represent the offer, counter-offer and acceptance
confirmed by the sign-off by Kelvin on the plans and
specifications on January 11, 2001.

Plaintiff asserts that on Decenber 7, 2000 plaintiff
sent to defendant’s agent, Rolf Jacobsen, Confidential Purchase
O der Nunmber 001201-2155. This docunent indicated the terns and
conditions that plaintiff proposed for the contract for the

construction of the mxer. At trial, M. Arencibia testified
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that within two hours of receipt of the original purchase order
Kel vin had received contact from Lightnin regarding the
acceptability of certain portions of the P.O under the heading
“Scope of Supply” and the price term?® W find this testinony
credi bl e.
On Decenber 14, 2000, M. Jacobson sent to M. WII man
a copy of a letter address to M. Jacobson from Bradl ey Larsen,
Contract Manager for Lightnin. The letter stated in pertinent
part:
Rol f,
| have been review ng the new order for
Kel vin Cryosystens and everything | ooks good
except for the T&C s. The OS&P mar ks
Li ght ni n standards, however, the P.Q has
custoner specific T& s included. | have
reviewed the Custoner T&C s and the follow ng
i ssues we need to address with them before
LI GHTNI N can acknow edge/ si gn/ accept the
Pur chase Order.

Plaintiff’s Exhibit 30, page 2.

The letter went on to identify seven specific areas
contained in the Comrercial Ternms and Conditions section of the
plaintiff’s original purchase order that Lightnin disputed. The
specific ternms and conditions involved: Nunber 5 Invoices and
Di scount; Nunber 6 Delivery; Nunmber 8 Term nation or

Cancel | ation; Nunber 9 Laws and Regul ati ons; Nunber 12

Warranties; Nunmber 14 Indemity; and Nunber 17 Governing Law.

12 See Notes of Testimony (“N.T.”) of the non-jury trial conducted
bef ore the undersigned on Novenber 17, 2004 at pages 189-191.
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Def endant’s Cont enti ons

Def endant contends that the contract between the
parties consists of a nunber of successive Order Acknow edgnents
and I nvoices that were sent fromLightnin to Kelvin over a period
of four nonths before the m xer was delivered. Defendant further
contends that each of these Order Acknow edgnents and I nvoices
contained its standard ternms and conditions on the reverse sides.

The standard ternms and conditions on the Lightnin O der
Acknow edgnments and | nvoi ces provide for the paynent of “[a]ny
| egal or collection expenses we may i ncur due to Buyer’s default
in paynment shall be borne by the Buyer.” In addition, defendants
standard terns and conditions included a provision that: “A
mont hly service charge equal to 1% or the maxi num al | owabl e by
| aw, whichever is lower, will be charged if not paid within 30
days of invoice date.”?®3

At trial, Andrew Creathorn testified on behal f of
def endant that on Decenber 14, 2000 defendant internally
processed the order for the industrial mxer. He further
testified that when a purchase order cones into Lightnin,
information with respect to the purchase order is entered into
the “ERP’ system which is Lightnin's electronic record-keeping
system Once the information is inputted into the system and

Order acknow edgnent is generated. That Order Acknow edgnent is

13 See Defendant’s Exhibit 32.
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reviewed to determne that it is correct and then the sane
docunent is generated and sent to the custoner.

Moreover, M. Creathorn testified that on or about
Decenber 15, 2000 the technical draw ngs and specifications were
generated and sent to plaintiff. M. Creathorn further testified
that an Order Acknow edgnment is usually generated and attached to
t he draw ngs and specifications.

However, in this case, Lightnin did not produce either
in discovery or at trial the Order Acknow edgnent that was
all egedly sent with the drawi ngs and specifications. Plaintiff
di sputes ever receiving an Order Acknow edgnent with the draw ngs
and specifications.?®

Finally, M. Creathorn testified that on January 11,
2001 defendant was in a position to manufacture the m xer upon
defendant receiving fromplaintiff a signed approval of the
t echni cal draw ngs and specifications.

Def endant argues that because plaintiff’s purchase
order contai ned express | anguage that required defendant to sign
and return the purchase order before it becane valid, and because
def endant never signed the purchase order, the purchase order is

not the contract between the parties and that the O der

14 N.T., Novenber 17, 2004 at pages 62-65.
15 N. T., Novenber 17, 2004, page 78.
16 N. T., Novenber 17, 2004, page 72
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Acknowl edgnments and | nvoi ces constitute the contract between the
parties.

On the contrary, plaintiff contends that it never
recei ved any Order Acknow edgnment from defendant prior to the
conpl etion of the contract on January 11, 2001. Furthernore,
plaintiff asserts that because all Invoices and other Oder
Acknow edgnents sent by defendant were sent after January 11,
2001, these cannot be construed to be part of the contract. For
the follow ng reasons, we agree with plaintiff in part, disagree
wi th defendants and concl ude that what constitutes the contract
between the parties is those ternms that were expressly agreed to
by the parties.

Initially, we nmust | ook at the evidence to determ ne
whet her both parties manifested an intention to be bound by the
agreenent . We note that the only docunents signed by either
party are the technical draw ngs and specifications for the m xer
and the original and revised purchase orders. The original
pur chase order dated Decenber 1, 2000 was signed by M. WII man.
The revised purchase order dated Decenber 19, 2000 was signed by
both M. WIlman and M. Arencibia. On January 11, 2001,
plaintiff's representative Gant WI | man signed the draw ngs and
specifications. However, we conclude that this is not the only

indication of the parties intent to be bound by the agreenent.
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We concl ude that based upon the Decenber 14, 2000
letter fromBradley Larsen that the only terns that Lightnin
disputed in plaintiff’s original purchase order are the terns
specifically set forth as disputed in the letter. Specifically,
the letter states “everything | ooks good except for the T&C s”.
M. Larsen’'s letter explicitly delineates the areas that were not
agreed to by Lightnin. Based upon this letter and the Lightnin’s
previ ous agreenent that the terns under the “Scope of Supply” and
the price termwere acceptable, we conclude that all the terns
set forth in the plaintiff’s original purchase order except those
explicitly objected to were agreed to by Lightnin.?%

At trial, M. Arencibia testified that after receipt
of M. Jacobson’s fax and review of M. Larsen’'s letter, on
Decenber 15, 2000 he contacted M. Larsen and discussed the
requested changes. M. Arencibia further testified that on
Decenber 15, 2001 he and M. Larsen agreed on the disputed terns
and that M. Arencibia nenorialized those agreenents in a
facsimle to M. Larsen later that day. Furthernore, M.
Arencibia testified that he never heard back from M. Larsen

i ndi cating that defendant had any problens with the agreed-to

e The only other termthat was not agreed to by defendant was the

requi renment of CE certification. CE Certification refers to certain European
Uni on manuf acturing standards. |In our Novenber 15, 2004 Menorandum we
concluded that this was not an express term of the contract, based upon
plaintiff’s deenmed adnission that this was not a contract requirenent.
Accordingly, we do not include that termin the ternms of the contract between
the parties.
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changes.® W find M. Arencibia s testinony credible in part.

Specifically, we find M. Arencibia s testinony
credi ble that he had a conversation with M. Larsen and that
certain issues were discussed. However, we do not find credible
that there were agreenents reached on the disputed terns. The
exhi bits'® presented by plaintiff do not clearly reflect that
there were agreenents on the disputed terns.

Mor eover, when those all egedly agreed-upon ternms were
inserted into the revised purchase order, defendant never signed
the revised purchase order evincing an intent not to be bound by
all the terns contained in the revised purchase order.

Accordi ngly, we conclude that there was no neeting of the m nds
on the disputed terns even though we find a neeting of the m nds
on nost of the terns contained in the original purchase order.

I n addition, based upon both the testinony of M.
Arenci bia and M. Creathorn, we conclude that the date that the
contract was nmade in this case was January 11, 2001. This is the
dat e when defendant believed that it had all the information it
needed to build this specially manufactured m xer. W concl ude
that there was no question that the terns of the contract were
those ternms that had been previously agreed upon, including the

price, paynment terns, invoicing information, freight, delivery,

18 N.T., Novenber 17, 2004 at pages 195-197

19 See Plaintiff's Exhibits 30 and 32.
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scope of supply and the unobjected to Commercial Terns and

Condi tions contained in plaintiff’s original purchase order. Al
of these terns nmake the contract sufficiently specific.

Moreover, the parties have never disputed the price. Thus, there
is sufficient consideration.

Def endant’ s contention that because it never signed the
original or revised purchase order, and because one of the terns
of both purchase orders was that it was not effective unless
signed is of no inport here. W conclude that defendant
mani fested an intention to be bound by the terns it agreed to in
the original purchase order when it decided to manufacture the
m xer notw t hstandi ng | ack of formal agreenent on the remaining
di sputed terns. Mdreover, we conclude that plaintiff waived this
remai ni ng provision by permtting defendant to begin construction
W t hout a signed purchase order.

Furthernore, we do not find credible M. Creathorn’s
testimony that an Order Acknow edgnent was sent by Lightnin to
Kelvin with the drawi ngs and specifications. W do find credible
the testinmony of M. Arencibia that an Order Acknow edgnent was
not a part of the drawi ngs and specifications that were sent to
Kel vi n.

It may very well be the usual practice of Lightnin to
send such and Order Acknow edgnent, but in this case, defendant

provides no proof that it was actually done. Defendant was able
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to provide every other Invoice and Order Acknow edgnent except
the one that it clainms would constitute additional terns to the
contract. Accordingly, we conclude that no Order Acknow edgnent
was sent with the technical draw ngs and specifications.

In addition, we are persuaded that defendant consi dered
the ternms to which it assented in the original purchase offer to
be operative as formng part of the contract between the parties
because all of the Order Acknow edgnents and | nvoi ces generated
by defendant and sent to plaintiff after January 11, 2001
contained reference to the original purchase order on those
particul ar docunents.

If the plaintiff’s original purchase order was of no
effect in this matter as advanced by defendant, there would be no
reason to continually reference the purchase order in every
subsequent | nvoice and Order Acknow edgnent. Accordingly, we
conclude that this is additional evidence of defendant’s assent
to those terns contained in the original purchase order that were
not expressly rejected.

I n appl yi ng Pennsyl vania | aw, we concl ude both parties
mani fested an intention to be bound by the agreenent; the terns
of the agreenent are sufficiently definite to be enforced; and
t here was adequat e consideration. Johnson, 441 Pa. Super. 281,

657 A 2d 511.
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The fact that the parties did not agree on all the
terms of the contract is not fatal to our determ nation that
there is a contract in this matter. It is well-settled that in
contract |aw an agreenent with open terns may neverthel ess

constitute an enforceable contract. See Carlos R Leffler

Inc. v. Hutter, 696 A 2d 157, 163 (Pa. Super. 1997).

Furt hernore, we conclude that defendant’s contention
t hat because plaintiff did not object to the ternms and conditions
contai ned on the back of Order Acknow edgnents and | nvoi ces
produced after the formation of the contract on January 11, 2004,
that plaintiff is bound by those additional terns and conditi ons.
It is well-settled that silence will not constitute acceptance of

an offer in the absence of a duty to speak. Chorba v. Davlisa

Enterprises, Inc., 303 Pa. Super. 497, 450 A 2d 36 (1982).

The contract between the parties had al ready been
formed w thout any nention of any of the additional terns
contained on the reverse side of the Order Acknow edgnents or
I nvoi ces. Defendant may not unilaterally change the agreenent of
the parties to suit its own whins and desires. |[|f defendant had
want ed these additional ternms and conditions to be part of the
agreenent, it should have attenpted to negotiate the sanme with
plaintiff.

Finally, it is well-settled under Pennsylvani a | aw t hat

attorneys’ fees are only awarded when provided by statute or by a
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specific contract provision. Chatham Conmunications, Inc. v.

CGeneral Press Corporation, 463 Pa. 292, 300-301, 304 A 2d 837,

842 (1975). In this case, because we have determ ned that the
contract between the parties does not contain a provision for
paynment of attorneys’ fees and costs, and defendant has not
asserted that it is entitled to attorneys’ fees pursuant to any
statute, we conclude defendant is not entitled to the attorneys’
fees and cost as an item of damages.

I n addition, because we conclude that there is no
specific contract provision regarding interest on the overdue
contract price, defendant is only entitled to the Pennsyl vani a

statutory interest rate on its judgnent on the contract price.

Fr aud

Conpensat ory Damages

I n our Novenber 15, 2004 Menorandum we concl uded t hat
def endant had proven by way of deened adm ssions all the el enents
of a cause of action for fraud against Kelvin and M. Arencibia
for the issuance of the fraudul ent |Invoice and Back-up docunent
seeking $168,914.46 to “cure” defendant’s all eged breach of
contract.? The elenents of a cause of action for fraud under
Pennsyl vani a | aw ar e:

(1) a representation; (2) which is materi al
to the transaction at hand; (3) nade fal sely,

20 See Novenber 15, 2004 Menorandum at pages 30- 35.
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wi th know edge of its falsity or reckl essness
as to whether it was true or false; (4) with
the intent of m sleading another into relying
onit; (5) justifiable reliance on the

m srepresentation; and resulting injury was
proxi mately caused by the reliance.

G bbs v. Ernst, 538 Pa. 193, 207, 647 A 2d 882, 889 (1994). To

prove a claimfor fraud, a party nust present clear and

convi nci ng evidence of such fraud. Snell v. Conmonwealth of

Pennsyl vani a, State Exam ning Board, 490 Pa. 277, 416 A. 2d 468

(1980) .

The only issue left to be decided here is what injuries
def endant suffered which were proximately caused by plaintiff’s
fraudul ent conduct, and what if any anount of damages it has
sustained. At trial, defendant conceded that all it sought was
nom nal damages for the fraud commtted by Kelvin and M.

Ar enci bi a.

At trial, defendant offered the testinony of M.
Creathorn that he and ot her enployees of Lightnin had spent tine
and effort investigating the Invoice and Back-up docunent. The
initial efforts to check into the Invoice included verifying with
Li ghtnin’s accounting group that there was no outstandi ng
pur chase order and neeting with Lightnin’ s Customer Service
Support Team i ncluding Rory Heinlein, Bradley Larsen and
individuals with Lightnin U K (a different conpany owned by
def endant’ s parent conpany SPX Corporation) to determne if

anyone had any know edge of this situation.
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In addition, M. Creathorn arranged to have Lightnin
U K ’'s local representative in Scotland visit the end-user Avecia
to determine if the mxer had actually been replaced. Finally,
M. Creathorn was required to provide periodic updates regarding
the Invoice to his supervisor during staff neetings.?

We find the testinony of M. Creathorn on this subject
credi ble. Moreover, we conclude that defendant has proven by
clear and convincing evidence that it is entitled to the nom nal
damages it seeks. Accordingly, we conclude that defendant is
entitled to the sum of $100.00 in nom nal damages for the tine
and efforts its enpl oyees expended in determning the veracity of

plaintiff’s fraudul ent Invoice and Back-up docunent.

Fr aud

Puni ti ve Danmnges

In addition to the conpensatory damages we have granted
defendant for plaintiff’s fraduul ent |Invoice and Back-up
docunent, defendant seeks inposition of punitive danages. In
support of its claim defendant relies on the findings we nade in
our Novenber 15, 2004 nmenorandum Specifically, defendant relies
on the follow ng findings:

On Cctober 28, 2002 Kelvin sent an Invoice to
Li ghtni n requesting paynment of $168, 914. 46.

The Invoice includes the signature of M.
Arenci bi a.

21 N. T., Novenber 16, 2004 at pages 19-24; N.T., Novenber 17, 2004 at
pages 6-12.
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In addition, on Cctober 28, 2002, Kelvin

i ssued a backup docunent referring to KC

| nvoi ce nunber 02-0063 (“Backup Docunent”).
The Backup Docunent contains line-item
anmounts for which Kelvin seeks to recover
$124,202 in costs associated with the

repl acenent of the mxer “wth a CE-Certified
Agitator.”?2 The costs allegedly associ ated
with the procurenent of a replacenent m xer
are listed as “tasks” on the Backup Docunent.
The m xer has never been repl aced.

M. Arencibia personally created the Kelvin
| nvoi ce. Kelvin then issued the Invoice to
Lightnin. On the day the Invoice was
created, Kelvin created the Backup Docunent,
whi ch was signed by M. Arencibia in his
capacity as a corporate officer of Kelvin.
In the cover letter forwarding the Invoice,
M. Arencibia states that Kelvin is “seeking
costs associated with [Kelvin's] cure” of the
m xer. However, at the time Kelvin issued
the Invoice, M. Arencibia knew that Kelvin
had not expended $168,914.46 to “cure” the
m xer, that the m xer had not in fact been
repl aced and that Lightnin owed no such
anmount .

Both M. Arencibia and Kelvin have admtted
that the expenses listed on the Invoice were
not actually incurred and that they
intentionally m srepresented the damages

whi ch Kelvin incurred as a result of

22 The term“agitator” is synonymous with an industrial mxer |ike

the mixer inthis litigation. See Notes of Testinony of the deposition of
Jose P. Arencibia, Jr., Septenber 13, 2003, page 99, lines 2 through 17.

23 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgment, Exhibit A, nunber 10; Exhibit B, numbers 17 through 20
and 26; Exhibit C, numbers 15, 19, 23, 39 through 44, 50 and 51
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Lightnin's alleged breach of contract.?*

Furthernore, M. Arencibia has admtted that
Kel vi n demanded paynent from Lightnin for a
sum of noney that was not due and ow ng, that
Kel vin issued the Invoice in an attenpt
recover noney that was not due and ow ng, and
that both M. Arencibia and Kelvin sent the

I nvoice with the intent that Lightnin rely on
the representati ons contained therein and pay
Kel vin $168, 914. 46.

Kel vin issued the Invoice in bad faith. M.
Arenci bia created and approved the Invoice in
bad faith in his capacity as a corporate
officer, and M. Arencibia signed the Backup
Docunment in bad faith in his capacity as a
corporate officer.? Upon receipt of the

| nvoi ce, Lightnin was led to believe, and at
first did believe, that the sunms contained in
the I nvoice represented amounts of noney
expended by Kelvin to cure Lightnin's alleged
non- per f or mance. 2°

Lightnin was also mslead into believing that
Kel vin had actually replaced the m xer at
Aveci a.

See Novenber 15, 2004 Menorandum of the undersigned at pages 13-

16.

24 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgment, Exhibit A, nunbers 12 through 19, 24 through 27; Exhibit
B, nunbers 17 through 20 and 26; Exhibit C, numbers 15, 19, 23, 39 through 44,

and 50 through 54.

25 Def endant Lightnin's Statenent of Facts in Support of its Mdtion
for Summary Judgment, Exhibit B, nunbers 10 through 13 and 66; Exhibit C,
nunbers 28 through 30, 32 and 33.

26

Def endant Lightnin's Statenent of Facts in Support of its Mdtion

for Summary Judgrment, Exhibits H, U and V.
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In addition, defendant relies on our conclusion that
“M. Arencibia s conduct constitutes repeated m sfeasance, rather
t han nal f easance, as defined by the Suprene Court of Pennsylvania
whi ch subjects himto personal liability for his allegedly
tortious actions.”?’

Def endant seeks punitive danages in the anmount of
$323,887. 68, which represents what it says is three tinmes the
attenpted fraud by M. Arenci bia and Kel vi n agai nst Li ghtnin.

Kel vin and M. Arencibia assert that defendant is not
entitled to any award of punitive danmages in this matter because
their conduct was not extrenme, outrageous or based upon any evil
notive. On the contrary, they rely upon the testinony of M.
Arenicibia at trial wherein he explained that the reason for his
sendi ng of the Invoice and Back-up docunent was because he
believed that the m xer contains an all eged systematic technical
flaw that could result in the death or injury of innocent
per sons.

M. Arencibia further testified that he was concerned
about possible crimnal liability and that the flaw may al so
apply to at least five other m xers that have been supplied by
Lightnin. Finally, M. Arencibia testified that he did not
believe that Lightnin would listen to his concerns, so he felt

conpelled to send the Invoice to obtain the noney to correct this

21 Novenber 15, 2004 Menorandum of the undersigned at page 32.
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al | eged probl em %8

The Commonweal t h of Pennsyl vani a subscribes to the
Rest at ement (Second) of Torts approach to punitive damages
Specifically, punitive danages nay awarded for conduct that is
out rageous, because of a party’s evil notive, or the reckless

indifference to the rights of others. Feld v. Merriam

506 Pa. 383, 485 A 2d 742 (1984). Punitive danmages nust be based
on conduct which is nalicious, wanton, reckless, willful or

oppressive. Chanbers v. Mntgonery, 411 Pa. 339, 192 A 2d 355

(1963) .

I n assessing whether to grant punitive danages, we nust
| ook at the act itself together with all the circunstances, the
notive of the wongdoer and the rel ationship between the parties.
The state of mnd of the wongdoer is extrenely inportant and the
act or failure to act nust be intentional, reckless or malicious.

Fel d, supra.

“Low awards of conpensatory damages may properly
support a higher ratio [of punitive damages] than high
conpensatory awards, if, for exanple, a particularly egregious
act has resulted in only a small anount of econom c danmages.”

BMW of North Anerica, Inc. v. Gore, 517 U S. 559, 582,

116 S. . 1589, 1602, 134 L.Ed.2d 809, 832 (1996).

28 Not es of Testinmony (“N.T.”) of the non-jury trial conducted before
t he undersi gned Novenber 18, 2004 at pages 23-25.
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In this case, we previously concluded that the acts of
Kelvin and M. Arenci bia were done intentionally and in bad
faith. Mreover, after listening to M. Arencibia s explanation
of his conduct, which we find | acking in any nodi cum of
credibility, we conclude that punitive danages are appropriate in
this matter.

W note that M. Arencibia did not express any renorse
for his conduct or provide any assurance that he would refrain
fromsimlar conduct in the future. One of the purposes of
punitive damages is to hel p ensure that wongdoers not only
conprehend the wongful ness of their actions, but to deter future

bad conduct. Kirkbride v. Lisbon Contractors, Inc., 521 Pa. 97,

555 A . 2d 800 (1989). Rather, M. Arencibia concocted a
conpletely unbelievable story to attenpt to di ssuade this court
from assessing punitive danages.

We conclude that if M. Arencibia truly believed that
there was the extrene risk of danger and loss of life and [inb
because of the unsafe nature of approximately six industrial
m xers at various manufacturing plants around the world, he could
and shoul d have brought this to the attention of the conpanies
utilizing these mxers. He did not do so. Rather, the first
time this story surfaced was at trial which was conducted wel |
over three years after the mxer involved in this suit was

delivered to the end-user.
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Based upon our previous findings and the testinony of
M. Arencibia at trial, we conclude that it is appropriate to
award punitive damages in the amobunt of $100,000 in this matter
M. Arencibia and Kelvin’s conduct in this matter were wanton,
wllful, intentional and in bad faith. They attenpted to procure
$168, 914. 46 by way of the fraudulent Invoice. 1In addition, they
attenpted to avert paying the $77,015 contract price that was
rightfully due defendant in this matter.

I n awardi ng punitive damages we have taken into account
the nature and severity of the wongdoers’ actions in |ight of
all the circunstances in this matter. Mreover, we has | ooked at
the financial situation of both the corporation Kelvin
Cryosystens, Inc. and M. Arencibia personally. W conclude that
$100, 000 will serve the public and private interests involved in
this matter. Mreover, we award defendant these punitive damages
jointly and severally because M. Arencibia was acting on behal f
of the corporation at the tinme the Invoice and Back-up docunent
wer e produced.

CONCLUSI ON

For the reasons expressed above, we find in favor of
Lightnin on its counterclaimfor breach of contract against
Kel vin Cryosystens, Inc. in the anount of $77,015, plus interest
at the Pennsylvania statutory rate from Novenber 15, 2004. 1In

addition, we find in favor of Lightnin and agai nst Kelvin and
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Jose P. Arencibia, Jr. on the fraud clains and award Lightnin

$100 in conpensatory damages and $100, 000 in punitive damages.

IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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KELVI N CRYCSYSTEMs, | NC. , Cvil Action

No. 03-CV-00881

Plaintiff
VS.

LIGHTNIN, a D vision of

)
)
)
)
)
)
)
SPX Cor por ati on, )
)
Def endant )
)
VS. )
)
JOSE P. ARENCI BI A, JR, )
)
Third-Party Defendant )
VERDI CT

NOW this 28" day of Septenber, 2005, upon

consideration of the non-jury trial held Novenber 16, 17 and 18

2004 and March 23, 2005; after closing argunents; upon

consideration of the testinony and evidence adduced at trial;
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upon consi deration of the pleadings and record papers; upon
consideration of the parties post-trial subm ssions; and for the
reasons expressed in the acconpanyi ng Adj udi cation, including

Fi ndi ngs of Fact, Conclusions of Law, and Discussion, we find in
favor of defendant Lightnin, a Division of SPX Corporation and
against plaintiff Kelvin Cryosystens, Inc. on defendants’
counterclaims in the anount of $177,115. W find in favor of
def endant Lightnin, a division of SPX Corporation and agai nst
third-party defendant Jose Arencibia, Jr. on defendant’s third-
party conplaint in the anmount of $100, 100.

| T 1S FURTHER ORDERED that judgnment is granted in favor

of defendant Lightnin, a division of SPX Corporation and agai nst
plaintiff Kelvin Cryosystens, Inc. on defendant’s counterclai m
for breach of contract claim

| T 1S FURTHER ORDERED t hat judgnment is granted in favor

of defendant Lightnin, a division of SPX Corporation and agai nst
plaintiff Kelvin Cryosystens, Inc. on defendant’s countercl ai m
for fraud.

| T 1S FURTHER ORDERED that judgnment is granted in favor

of Lightnin, a division of SPX Corporation and agai nst third-
party defendant Jose Arencibia, Jr. on Lightnin's third-party
claimfor fraud.

| T 1S FURTHER ORDERED that judgnment is granted in favor

of defendant Lightnin, a division of SPX Corporation in the
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amount of $177,115 agai nst Kelvin Cryosystens, Inc. and $100, 100
agai nst Jose P. Arencibia, Jr.

IT 1S FURTHER ORDERED that the derk of Court shal

enter judgnent in favor of defendant Lightnin, a division of SPX
Corporation in the anobunt of $177,115 agai nst Kelvin Cryosystens,
Inc. and in favor of defendant Lightnin, a division of SPX
Cor porati on agai nst Jose P. Arencibia, Jr. in the anount of

$100, 100.

IT 1S FURTHER ORDERED that the derk of Court shal

mark this matter closed for statistical purposes.

BY THE COURT:

[ s/ James Knol | Gardner

James Knol |l Gardner

United States District Judge
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